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STATEMENT OF THE CASE
Nature of the Case
Angel Lira-Lopez appeals, pro se, from the summary dismissal of his
petition for post-conviction relief.

Statement of Facts and Course of the Proceedings
The relevant facts as outlined by the Idaho Court of Appeals in State v.
Lopez-Lira, Docket No. 36722, 2010 Unpublished Opinion No. 682 (Idaho App.,
October 21, 2010) are as follows:
Lopez-Lira sold cocaine to confidential informants six
separate times over a period of one year. The state charged
Lopez-Lira with one count of delivery of cocaine, two counts of
delivery of cocaine where children are present, and three counts of
trafficking in cocaine. Lopez-Lira pied guilty to two counts of
trafficking in cocaine, with the remaining charges being dismissed.
The state also dismissed, in a separate case, two counts of
intimidating a witness and agreed to recommend a unified sentence
of fourteen years, with six years determinate.
The district court sentenced Lopez-Lira to a unified term of
fourteen years, with six years fixed, on each count and ordered that
the sentences run concurrently. Lopez-Lira filed a Rule 35 motion,
which the district court denied. Lopez-Lira then ... appeal[ed].
(R., pp.24-25.)

Lira-Lopez asserted on direct appeal that the district court

abused its sentencing discretion. (R., p.25.) The Court of Appeals affirmed LiraLopez's judgments of conviction and sentences. (R., pp.24-28.)
Lira-Lopez filed a pro se petition for post-conviction relief alleging the trial
court abused its discretion in the imposition of Lira-Lopez's sentence and by not
"permitting him an opportunity to withdraw his guilty plea." (R., p.4.) Lira-Lopez
also asserted his trial counsel was ineffective in his representation of Lira-Lopez
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at sentencing.

(R., pp.4-5.)

The state filed an answer asserting the petition

failed to state any grounds upon which relief could be granted and that LiraLopez's claims should have been raised on direct appeal. (R., pp.8-10.) LiraLopez filed a response to the state's answer to his petition for post-conviction
relief. (R., pp.13-14.) The state moved for summary dismissal of Lira-Lopez's
petition for post-conviction relief. (R., pp.19-23.) After a hearing on the state's
motion for summary disposition wherein Lira-Lopez was represented by counsel
and also appeared personally by telephone, the trial court granted the state's
motion and dismissed Lira-Lopez's petition, finding:
So, in total, I would say - I would conclude that either the
petitioner's claims should have been raised on direct appeal and
they were either not raised and waived or they have been raised
and denied and/or the other assertions that were not raised or are
being raised at this time are conclusory and unsubstantiated, and
petitioner has failed to show that counsel's performance was so
incompetent that it resulted in prejudice.
(Tr., p.28, L.22 - p.29, L.4.) Lira-Lopez timely appealed. (R., pp.100-106.)
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ISSUES
Lira-Lopez states the issues on appeal as:
1.
Did District Court err by summarily dismissing Mr[.] Lira's PostConviction claims?
2.
Did Appointed Post-Conviction Counsel violate Mr[.] Lira's right to be
properly represented in his due process of law?
3.
Does there exist the genuine issue of material fact to grant Postconviction relief?
(Appellant's brief, p.3 (capitalization original).)

The state rephrases the issue as follows:
1.

Has Lira-Lopez failed to show error in the district court's summary
dismissal of his petition for post-conviction relief?

2.

Has Lira-Lopez failed to show ineffectiveness of post-conviction counsel?
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ARGUMENT
I.
Lira-Lopez Has Failed To Establish That The District Court Erred In Summarily
Dismissing His Petition For Post-Conviction Relief
A.

Introduction
On appeal, Lira-Lopez asserts he raised a genuine issue of material fact

as to whether his trial counsel was ineffective for failing to maintain Lira-Lopez's
innocence by not "seeki[ing] dismissal of the offenses at the opportune time in
the allegation proceedings," and by not "provid[ing] a defense to a jury" and
instead "inducing [him] into a plea bargain." (Appellant's brief, p.7.) Lira-Lopez's
arguments on appeal fail.

He has not shown that the district court erred in

summarily dismissing his post-conviction relief petition.

B.

Standard Of Review
The appellate court exercises free review over the district court's

application of the Uniform Post Conviction Procedure Act. Evensiosky v. State,
136 Idaho 189, 190, 30 P.3d 967, 968 (2001).

On appeal from summary

dismissal of a post-conviction petition, the appellate court reviews the record to
determine if a genuine issue of material fact exists, which, if resolved in the
applicant's favor, would entitle the applicant to the requested relief. Matthews v.
State, 122 Idaho 801, 807, 839 P.2d 1215, 1221 (1992); Aeschliman v. State,
132 Idaho 397, 403, 973 P.2d 749, 755 (Ct. App. 1999). Appellate courts freely
review whether a genuine issue of material fact exists. Edwards v. Conchemco,
Inc., 111 Idaho 851,852,727 P.2d 1279, 1280 (Ct. App. 1986).
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C.

General Legal Standards Governing Post-Conviction Proceedings
A petition for post-conviction relief initiates a new and independent civil

proceeding and the petitioner bears the burden of establishing,

by a

preponderance of the evidence, that he is entitled to relief. Workman v. State,
144 Idaho 518, 522, 164 P.3d 798, 802 (2007); State v. Bearshield, 104 Idaho
676, 678, 662 P.2d 548, 550 (1983).

However, a petition for post-conviction

relief differs from a complaint in an ordinary civil action. A petition must contain
more than "a short and plain statement of the claim" that would suffice for a
complaint.

Workman, 144 Idaho at 522, 164 P.3d at 522 (referencing I.R.C.P.

8). The petitioner must submit verified facts within his personal knowledge and
produce admissible evidence to support his allegations.

kl

(citing I.C. § 19-

Furthermore, the factual showing in a post-conviction relief application

4903).

must be in the form of evidence that would be admissible at an evidentiary
hearing.

Drapeau v. State, 103 Idaho 612, 617, 651 P.2d 546, 551 (1982);

Cowgerv. State, 132 Idaho 681,684,978 P.2d 241,244 (Ct. App. 1999).
Idaho Code § 19-4906 authorizes summary dismissal of an application for
post-conviction relief in response to a party's motion or on the court's own
initiative.

"To withstand summary dismissal, a post-conviction applicant must

present evidence establishing a prima facie case as to each element of the
claims upon which the applicant bears the burden of proof." State v. Lovelace,
140 Idaho 53, 72, 90 P.3d 278, 297 (2003) (citing Pratt v. State, 134 Idaho 581,
583, 6 P.3d 831, 833 (2000)). Thus, a claim for post-conviction relief is subject to
summary dismissal pursuant to I.C. § 19-4906 "if the applicant's evidence raises
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no genuine issue of material fact" as to each element of petitioner's claims.
Workman, 144 Idaho at 522, 164 P.3d at 802 (citing I.C. § 19-4906(b), (c));
Lovelace, 140 Idaho at 72, 90 P.3d at 297.

While a court must accept a

petitioner's unrebutted allegations as true, the court is not required to accept
either the applicant's mere conclusory allegations, unsupported by admissible
evidence, or the applicant's conclusions of law. Workman, 144 Idaho at 522, 164
P.3d at 802 (citing Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110, 112
(2001 )). If the alleged facts, even if true, would not entitle the petitioner to relief,
the trial court is not required to conduct an evidentiary hearing prior to dismissing
the petition.

kl (citing

Stuart v. State, 118 Idaho 865, 869, 801 P.2d 1216, 1220

(1990)). "Allegations contained in the application are insufficient for the granting
of relief when (1) they are clearly disproved by the record of the original
proceedings, or (2) do not justify relief as a matter of law."

D.

kl

Lira-Lopez Has Waived Consideration Of Claims Not Raised In His
Petition For Post-Conviction Relief
Lira-Lopez raises two claims for the first time on appeal. He now asserts

his trial counsel was ineffective for failing to seek dismissal of the charges and for
inducing him to enter into a plea bargain instead of providing his defense to a
jury. (Appellant's brief, p.7.) Although Lira-Lopez alleges he raised these issues
in a pro se "supplement pleading" and memorandum of points and law prepared
subsequent to the appointment of post-conviction counsel (see R., pp.41-45, 7173), these documents were not legally adequate to amend the petition. The trial
court specifically found the documents were "not before the Court" because they
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were not filed by counsel or adopted by him.

(Tr., p.11, L.2 - p.12, L.24.)

Application of the relevant law shows the district court was correct.
There is no right to hybrid representation. See United States v. Halbert,
640 F.2d 1000, 1009 (9th Cir. 1981) ("A criminal defendant does not have an
absolute right to both self-representation and the assistance of counsel."). After
granting Lira-Lopez's request for the appointment of counsel, the district court
was not required to consider and respond to any of Lira-Lopez's subsequently
prepared pro se documents as though he were unrepresented.

See United

States v. Bergman, 813 F.2d 1027, 1009 (9th Cir. 1987) (district court did not err
by refusing to acknowledge defendant's pro se filings when he was represented).
To do so would effectively nullify the appointment of counsel and potentially
interfere with the attorney-client relationship.

Therefore, the district court

properly declined to consider Lira-Lopez's pro se supplemental pleadings on the
basis that he had counsel and was thus not entitled to amend his original petition
for post-conviction relief pro se.
It is a fundamental tenet of appellate law that a claim not raised before the
district court will not be considered on appeal. State v. Carlson, 134 Idaho 389,
398, 3 P.3d 67, 76 (Ct. App. 2000). Because these issues were not asserted in
Lira-Lopez's petition for post-conviction relief nor were they properly before the
court by proper amendment of the petition, they are not properly before this Court
on appeal.
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E.

Lira-Lopez Has Failed To Establish That The District Court Erred In
Summarily Dismissing His Petition For Post-Conviction Relief
Lira-Lopez has failed to establish the district court erred in summarily

dismissing his petition for post-conviction relief. In his petition for post-conviction
relief, Lira-Lopez asserted four claims.

On appeal, Lira-Lopez does not

challenge the entirety of the district court's summary dismissal of his petition.
Instead, Lira-Lopez only addresses summary dismissal of his claim of ineffective
assistance of trial counsel. In granting the state's motion for summary disposition
on the claim of ineffective assistance of counsel, the trial court addressed the
only basis offered, that counsel was ineffective for failing to "argue or object to
the sentencing recommendation" (Tr., p.28, Ls.15-21) and concluded LiraLopez's assertion was "conclusory and unsubstantiated, and [Lira-Lopez] ha[d]
failed to show that counsel's performance was so incompetent that it resulted in
prejudice" (Tr., p.29, Ls.2-4).

Lira-Lopez does not specifically challenge any of

the court's findings or legal conclusions as they relate to the ineffective
assistance of counsel claim addressed at the motion for summary dismissal,
instead alleging "the District court summarily dismissed on a single issue other
than those stated" (Appellant's Brief, p.2 (capitalization original)), and he has
otherwise failed to establish the district court erred in dismissing his petition.

111.
Lira-Lopez Has Failed To Establish A Violation Of His Rights Based On A Denial
Of Counsel On Appeal

In addition to his assertion that the district court erred by summarily
dismissing his petition for post-conviction relief, Lira-Lopez alleges a violation of
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his "14 th Amend., U.S. Const. . . . unenumerated right to effective counsel"
because his post-conviction counsel "seems to" have had "a conflict of interest
which may have influence[d] the District Court in it's [sic] err [sic]." (Appellant's
brief, p.9.)

Lira-Lopez offers little argument, except his recounting of the events

which took place at the hearing on the motion for summary dismissal, and his
claim is unsupported by legal authority. (See generally, Appellant's brief, p.1012.) "When issues on appeal are not supported by propositions of law, authority,
or argument, they will not be considered." State v. Zichko, 129 Idaho 259, 263,
923 P.2d 966, 970 (1996). Accordingly, this Court should decline to consider the
merits of Lira-Lopez's claim that he received ineffective assistance of counsel
throughout the post-conviction process.

CONCLUSION

The state respectfully requests that this Court affirm the district court's
order summarily dismissing Lira-Lopez's petition for post-conviction relief.
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